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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


BRIEF FOR DEFENDANTS-APPELLEES WRIGHTSMAN 


Plaintiff appeals from an order of Hon. Dudley B. Bonsal 
of the United States District Court for the Southern Dis- 
trict of New York, granting summary judgment to defen- 
dants Mr. and Mrs. Wrightsman on the ground that the 
Act of State doctrine bars plaintiff’s claim for conversion 
of an art object appropriated by the Government of the 
Soviet Union and subsequently sold at publie auction in 
1931. 


STATEMENT OF THE ISSUE 


Whether the District Court erred in granting summary 
judgment for defendants where they introduced evidence 
demonstrating that the Act of State doctrine barred plain- 
tiff’s claim, and where plaintiff made no effort to deny or 
in any way to negate the accuracy of the facts on which 
defendants’ motion was based. 


STATEMENT OF THE CASE 


This action was brought by George Stroganoff-Scher- 
batoff, who claims to be a descendant of one of Imperial 
Russia’s noble families. The complaint alleged that the 
Wrightsmans converted to their own use and benefit a 
marble bust of Diderot which allegedly belonged to his 
forebears prior to the Russian revolution. Although Mr. 
Wrightsman purchased the bust for $48,000 in 1965 
(Wrightsman Affidavit, par. 2), plaintiff sought damages 
in the amount ef $350,000. 


The Wrightsmans denied plaintiff’s allegations of wrong- 
doing and asserted various affirmative defenses. The motion 
for summary judgment was based on one of those affirma- 
tive defenses—the Act of State doctrine. 


This appeal also involves two other lawsuits brought by 
plaintiff. One is against the Metropolitan Museum of 
Art alleging conversion by the Museum of the same bust 
of Diderot, which was donated to the Museum by Mr. 
Wrightsman. The other is an action for conversion of a 
painting against Henry H. Weldon. All three cases were 
assigned to Judge Bonsal. Mr. Weldon had also moved for 
summary judgment, relying in part on the Act of State 
doctrine. Judge Bonsal’s opinion of May 18, 1976 granted 
summary judgment to the defendants in all three cases.* 


Statement of Facts 


The bust of Diderot was sculptured in 1773 by Jean 
Antoine Houdon. Plaintiff alleges that his ancestor Count 
Alexander S. Stroganoff (1733-1811) acquired the bust 
during a sojourn in France (Defendants’ Exhibit A, p. 10). 
The bust became part of the collection of paintings, sculp- 
tures, and art objects amassed by Count Stroganoff and 
known as the Stroganoff collection. (Defendunts’ Exhibit 
B, pp. 1-3). 


Following Count Stroganoff’s return to Russia, the col- 
lection (including the Diderot bust) was housed at the 
Stroganoff Palace in St. Petersburg, where it remained 
until at least 1919, when plaintiff left Russia. (Defendants’ 
Exhibit A, pp. 10, 12). 


In 1919, the Soviet Government organized a museum in 
what had been the Stroganoff Palace. The palace-museum 
opened its doors to the public in the fall of 1919. (Defen- 
dants’ Exhibit C, p. 2). A guide to the museum, published 


*Two other cases brought by this plaintiff, one against Mr. 
Wrightsman and another against the Museum involving the same 
claims with respect to another art object, are pending before Judge 
Bonsal and await the outcome of this appeal. 


in 1922 by the Russian Academy of Sciences, specifically 
refers to the Diderot as an exhibit in this government 
financed and controlled museum. (Defendants’ Exhibit C, 
p. 8). In addition, Decree No. 245 of the All-Russian 
Centra! !ixecutive Committee and the Council of People’s 
Commissars (promulgated on March 8, 1923) shows that, 
at least as of 1923, all cbjects in such museum collections 
were “recognized as the property of the State”, i.e. national- 
ized. (Defendants’ Exhibit G, par. 5). 


The Stroganoff collection, including the Diderot, remained 
on public display until May 1931 when it was transported 
to Berlin for sale at public auction pursuant to the direction 
of the Soviet Government. (Defendants’ Exhibit D, pp. 1-2; 
Defendants’ Exhibit E, Plaintiff’s Answer to Defendants’ 
Interrogatory No. 7; Defendants’ Exhibit F, Exhibit 1 to 
this brief).* Plaintiff claims that at the time the bust 
was sold at the 1931 auction in Berlin, his mother, Princess 
Scherbatoff, was the rightful owner of the bust. (De- 
fendants’ Exhibit A, pp. 8-12). Although Princess Scher- 
batoff did not attend the 1931 Berlin auction, both she 
and the plaintiff knew the sale was to take place, and she 
did protest the auction by a letter to the auction firm. 
(Id. at 14, 17). That letter, which was reported in news- 
papers throughout the world (id. at 17), admitted the ap- 
propriation of the entire Stroganoff collection by the Soviet 
Government: 


“The Soviet republic has taken possession of this 
collection in a way that sets at defiance every princi- 
ple of international law.” (Defendants’ Exhibit F, 
p. 2, Exhibit 1 to this brief). 


* For the convenience of the Court, Defendants’ Exhibit F in the 
District Court, a copy of a May 13, 1931 New York Herald Tribune 
article, which plaintiff claims is illegible in the record, is reproduced 
as Exhibit 1 to this brief, p. A-1, supra. 


[3 | 


On November 14, 1974, Mr. Wrightsman donated the bust 
(which he had purchased in 1965) to the Metropolitan 
Museum of Art, which is the current owner of the bust. 
(Wrightsman Affidavit., pars. 2, 3).* 


The Materials Presented to the District Court , 


, The defendants presented evidence in support of their 
motion which amply supported the factual assertions on 
which their motion was based. As is required in the 
Southern District of New York, those material facts were 
also set forth in defendants’ Statement Pursuant to Local 
Rule 9(g). Notwithstanding the requirements of Rule 9(g), 
plaintiff did not submit any counterstatement in compliance 
with that rule (but only a statement of certain other facts 
as to wuich he contended there was no issue); plaintiff did 
not refute any of the facts on which defendants’ motion 


) was based, and made no attempt to explain his failure or 
inability to do so. 

The facts admitted by plaintiff in his responses to dis- 
covery requests, the various publicly available and historical 
records defendants presented to the District Court, and 

at 


plaintiff’s consistent failure to refute any of the facts 
presented by defendants clearly demonstrated that the 
entire Stroganoff collection, including the bust of Diderot, 
was nationalized by the Soviet Government shortly after the 
Russian revolution. 


* Plaintiff erre:cously claims that Mr. Wrightsman donated the 
bust to the Musevin after plaintiff had demanded possession of the 
bust. (Pl. Br., pp. 3, 16). Although irrelevant to the determination 
of this appeal, the gift to the Museum was made one week prior to 
the date of the demand to Mr. Wrightsman. 


The Decision of the District Court 


On May 18, 1976 the District Court, after reviewing the 
record presented by all the parties, entered an order grant- 
ing summary judgment to the defendants in all three cases 
on the ground that the Act of State doctrine barred plain- 
tiff’s claims.* 


The District Court found that the record showed that the 
works of art ‘‘were appropriated by the Soviet Govern- 
ment” and that they ‘‘were appropriated in Russia, prior 
to the Lepke [Berlin] auction and were transported to 
Berlin by the Soviet Government solely for the purpose of 
the public sale.” (Slip Op., pp. 6-7). 


After reviewing the principal authorities in point,which 
plaintiff did not and does not dispute, Judge Bonsal con- 
cluded that ‘‘on this record, plaintiff is precluded from 
recovery by reason of the Act of State Doctrine”. (Slip Op., 
Dp. 8). 


ARGUMENT 


The District Court Properly Concluded That No 
Genuine Issue of Material Fact Was Raised For Trial. 


Rule 56(e) of the Federal Rules of Civil Procedure 
provides that: 


When a motion for summary judgment is made and 
supported as provided in this rule, an adverse party 
may not rest upon the mere allegations or denials of 
his pleading, but his response, by affidavits or as other- 
wise provided in this rule, must set forth specific facts 


* The District Court also noted, although it did not reach the 
issue, that plaintiff’s claims appear to be also barred by the statute 
of limitations (Slip Op., pp. 8-9). 


showing that there is a genuine issue for trial. If he 
does not so respond, summary judgment, if appropriate, 
shall be entered against him.” Fed.R.Civ.P. 56(e) 
(emphasis added). 


These sentences were added to Rule 56 in 1963 for the 
express purpose of overturning a line of cases in which 
the utility of the summary judgment procedure had been 
impaired by a reluctance to grant summary judgment if 
the pleadings on their face presented an issue. In recom- 
mending the proposed amendment the Advisory Committee 
noted that: 


‘‘The very mission of the summary judgment pro- 
cedure is to pierce the pleadings and to assess the 
proof in order to see whether there is a genuine need 
for trial.” Advisory Committee Note, Proposed 
Amendments to Rules of Civil Procedure for the 
United States District Courts, 31 F.R.D. 648-49 
(1962). 


Rule 56(f) provides temporary relief for the opponent 
of asummary judgment motion if a proper showing is made, 
but does not relieve that opponent of his obligation either 
to come forward with facts which are within his power to 
produce or to indicate specifically why he is unable to meet 
his burden under Rule 56(e). Plaintiff has not met that 
obligation: he did not come forward with any facts to 
refute the factual showing submitted by the defendants; 
nor did he attempt any explanation of his failure to do so.* 


Rule 9(g) of the General Rules of the District Court, 
which quantifies the general standards of Rule 56, makes 


* In view of plaintiff's background, it is reasonable to assume that 
he had at least equal—if not greater—access to any relevant facts than 
did the Wrightsmans. 


plaintiff’s deficiency even more obvious. That rule requires 
plaintiff to include: 


‘‘a separate, short and concise statement of the 
material facts as to which it is contended that there 
exists a genuine issue to be tried.’’ 


No such statement was submitted (but only a statement of 
certain other facts as to which he contended there was no 
issue); plaintiff made no effort to refute any of the facts 
on which defendants’ motion was based, despite Judge 
Bonsal’s generous allowance to plaintiff of an extra ten 
days after oral argument of the summary judgment motion 
“to put in any paper you want to put in”. (Transcript of 
Hearing, December 8, 1975, p. 11). 


Rule 9(g) further provides that the statements in the 
9(g) statement of the moving party (here the defendants) : 


‘twill be deemed to be admitted unless controverted 
by the statement required to be served by the oppos- 
ing party.’’ 


Thus, plaintiff’s failure to comply with Rule 9(g) consti- 
tutes his admission of the facts adduced by the defendants 
and of his total inability to contest those facts. That failure 
demonstrates the absurdity of plaintiff’s present claim that 
he was denied his day in court. 


The failure of a party to satisfy the requirements of Rule 
56 has been held to justify the granting of summary judg- 
ment even in antitrust cases where courts have traditionally 
been most reluctant to grant summary relief. Willmar 
Poultry Co. v. Morton-Norwich Products Inc., 520 F.2d 289, 
293 (8th Cir. 1975), cert. denied, 424 U.S. 915 (1976): 

‘‘Regardless of the propriety of summary judgment 
before discovery in an antitrust case, summary judg- 
ment is always warranted where the party resisting 


the motion does so by relying solely upon his plead- 
ings and submits no evidence to rebut the moving 
party’s conclusive demonstration of absence of a 
genuine issue of material fact. Fed. R. Civ. P. 56(e) 
mandates affirmative action by a party opposing such 
a motion. Failure to take such action justifies a court 
in entering summary judgment, regardless of whether 
the case alleges a violation of the antitrust laws.” 


See also First National Bank v. Cities Service Co., 391 U.S. 
258, 288-90 (1968); Beal v. Lindsay, 468 F.2d 287, 291 (2d 
Cir. 1972). Although plaintiff here filed an opposing affi- 
davit, the affidavit is wanting under Rule 56 because it fails 
to set forth any facts showing there is a genuine issue for 
trial. Hence plaintiff is in the same posture as the parties 
resisting the summary judgment motion in Willmar. 


Notwithstanding plaintiff’s failure to satisfy the require- 
ments of Rule 56 (and Local Rule 9(g)), and his acceptance 
of the validity of the Act of State doctrine an’ \e author- 
ities cited by defendants (see Pl. Br., pp. 5, «), plaintiff 
purports to question the sufficiency and authenticity of the 
evidence submitted to the District Court by defendants. The 
total lack of substance of plaintiff’s arguments is easily 
demonstrated. 


A. Defendants’ Evidence Conclusively 

Established The Applicability Of 

The Act Of State Doctrine 

As plaintiff has conceded throughout this case, the long- 

recognized Act of State doctrine requires that the Courts of 
this country refrain from any independent examination of 
the validity of a taking of property by a sovereign state 
where (1) the foreign government is recognized by the 
United States at the time the lawsuit began and (2) the 


challenged taking of property by a foreign sovereign oc- 
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eurred within its own territorial boundaries. E.g., Banco 
Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964) ; Ricaud 
v. American Metal Co., 246 U.S. 304 (1918) ; Oetjen v. Cen- 
tral Leather Co., 246 U.S. 297 (1918). 


The evidence adduced by defendants showed, in several 
different ways, that the Diderot bust had been “taken” by 
the Soviet Government within the territorial confines of the 
Soviet Union. Plaintiff’s efforts to fabricate a factual issue 
with regard to the question of the governmental appropria- 
tion of the bust involve, inter alia, the contradiction of his 
own and his mother’s prior statements and should be given 
short shrift by this Court. 


1. Plaintiff Has Previously Admitted 
A Taking By The Soviet Government 


Plaintiff, his attorney and his mother (through whom he 
claims title to the Diderot bust) have admitted that the bust 
was taken and sold (obviously after the taking) by the 
Soviet Government. In chronological order, those admis- 
sions were as follows: 


(a) Plaintiff testified that in May 1931, at the time of 
the sale of the Diderot bust in Berlin, plaintiff's mother 
protested the sale by a letter to the auction firm which was 
publicized in newspapers throughout the world. (Defend- 
ants’ Exhibit A, p. 17). That letter, reported in the May 13, 
1931 issue of the New York Herald Tribune under the 
headline “Stroganoff Art Sold in Berlin by Soviet Order”, 
stated: 


“This collection remains entirely my property. The 
Soviet Republic has taken possession of this collec- 
tion in a way that sets at defiance every principle of 
international law.” (Defendants’ Exhibit F, p. 2, 
Exhibit 1 to this brief) (emphasis added). 


14) 


Plaintiff’s efforts to “explain” (if not retract) his mother’s 
admission almost 45 years after the fact and 30 years after 
her death are anything but convincing, to put it mildly.® 


(b) In response to defendants’ interrogatories, plain- 
tiff admitted that: 


“the bust was sold on or about May 13, 1931 at an 
auction sale in Berlin, Germany pursuant to the 
direction of the USSR.” (Plaintiff’s Answer to De- 
tendants’ Interrogatory No. 7, Defendants’ Exhibit 
E). 


It is difficult to imagine, and plaintiff makes no effort to 
explain, how the Diderot bust could have been sold at the 
directior of the Soviet Union without the Soviet Union 
first having “taken” the bust. 


Approximately seven months after making this admission, 
and only after its significance had been brought home to him 
by defendants’ motion for summary judgment, plaintiff 
sought to “correct” his prior statement. He claimed 
that the auction catalogue states that the sale was “Im 
Auftrag der Handelsvertretung der Union der Socialisti- 
schen Sowjet-Republiken,” that the translation of that 
phrase is “By Order of the Commercial Representation of 
the USSR,” and that the term “Commercial Representation” 
had not been sufficiently identified to connect it with the 
Soviet Government. Plaintiff suggested that we may be 
dealing with a private as opposed to a governmental organ- 
ization and that the crucial link to the Soviet Government 
may be missing. Hence he sought to change his response to 


* The District Court quite properly attached significance to this 
well-publicized admission by the person through whom plaintiff claims 
ownership of the bust. (Slip Op., p. 6). 
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Interrogatory 7. (Plaintiff’s Affidavit in Opposition to 
Defendants’ Motion for Summary Judgment, pp. 6, 8-9). 


Plaintiff’s argument, which is also raised on this appeal 
(Pl. Br., pp. 13, 15), was and is at best specious. First, it 
is incontrovertible that in tue Soviet Union the state (or 
one of its organs) is the only avenue for international trade 
and that all foreign trade is a government monopoly. 
E.g.. Qecree of April 22, 1918, Nationalization of Foreign 
Trade §I (1918)*. Thus, the Diderot bust could only have 
been sold in Berlin by a governmental agency. 


Second, and more important, plaintiff’s interpretation of 
“Handelsvertretung” as meaning “Commercial Representa- 
tion” of a non-governmental character is simply incorrect. 
As defined in a leading German encyclopedic dictionary, 
‘‘Handelsvertretung’’ idioraatically translates as a foreign 
country’s Trade Consulate or Trade Mission.** Hence the 
term in the auction i. use catalogue (which plaintiff conceded 
to be genuine in his District Court brief, p. 13) confirms 
that the sale of the entire Strogs'.off collection—inviuding 


* Source: J. Meisel and E. Kozera, Materials For The Study of 
The Soviet System, Doc. No. 48 (1st ed. 1950). A copy of this decre# 
is included in the pamphlet of Soviet statutory and constitutional 
materials which were presented to the District Court and which is 
being file 1 in conjunction with this brief pursuant to Rule 28(f) of 
the Federal Rules of Appellate Procedure. 


** The exact de’ nition contained in the German encyclopedic dic- 
ticuary [5 Der Grosse Brockhaus 241 (1954)] translates as follows: 
“Handelsvertretung”’: 


Foreign offices of countries with foreign trade monopoly for 
establishin-nt and accomplishment of the commercial intercourse, 
sometimes established before the taking up of diplomatic rela- 
tions. The “Handelsvertretung’” and its members enjoy diplo- 
matic privileges only in case of express contractual agreement 
and have to abstain from political activity. (See Supplemental 
Affidavit of J. H. Wille dated December 5, 1975.) 


The closest idomatic English translation of ‘Handelsvertretung” is 
“Trade Consulate” or ‘“Trade Mission.” (/d.) 
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the Diderot bust—was held ‘‘By Order of the Trade Con- 
sulate of the Union of Soviet Socialist Republics”, i.e., the 
Soviet Government. On the basis of the uncontroverted 
record, Judge Bonsal quite properly found that the 1931 
aution sale of the entire Stroganoff Collection: 


“was held by order of the Handelsvertretung and 
as such was carried out under the direction and with 
the consent of the Soviet Government.’’ (Slip Op., 
n. 8), 


(c) In Stroganoff-Scrertatoff v. Weldon, 74 Civ. 626, 
which was decided by Judge Bonsal together with this case 
and consolidated fox appeal to this Court, both plaintiff and 
his attorney subriitted affidavits in opposition to Weldon’s 
motion for sumrisiy judgment. Those affidavits were sworn 
to in May 1975. Both plaintiff and his attorney admitted 
that, in conneciion with the 1931 Berlin sale of the Strogan- 
off collection, the ‘‘ecunsignor” of the art objects was the 
Soviet Union. (Stansky Affidavit, p. 1; Plaintiff’s Afidavit, 
p. 3—in 74 Civ. 626). 


(d) Finally, at the oral argument of the summary judg- 
ment motion in the case at bar (on December 8, 1975), 
plaintiff’s attorney admitted that there was no question 
about the Soviet Government having nationalized all of the 
Stroganoff houses and real property. (Transcript of Hear- 
ing, December 8, 1975, p. 8).* 


Plaintiff should not be allowed to retract previous ad- 
missions because he has belatedly realized that those ad- 
missions defeat his claims. 


* Plaintiff's unsupported contention that the seizure of the Strogan- 
off Palace does not indicate a similar ti king of its contents is absurd, 
especially in light of the record in this case. 
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2. Defendants Have Demonstrated The Applicability 
Of The Act Of State Doctrine 


The other materials presented to the District Court also 
provide convineing support for defendants’ contention. 


(a) Plaintiff’s own testimony was that the Diderot bust 
was in the Stroganoff Palace when he left Russia in 1919. 
(Defendants’ Exhibit A, p. 4; Plaintiff's Affidavit in Opposi- 
tion, pp. 2-3). 


(b) The Guide to the Stroganoff Palace-Museum (Ex- 
hibit C) shows that the Stroganoff Palace became a museum 
in late 1919, under the control of the Section of Museums. 
The Guide also identifies the Diderot bust as one of the 
Museum’s exhibits. 


Plaintiff questioned the identity of the Section of Museums 
—whether it was a public (governmental) or private or- 
ganization. However, defendants’ Exhibit G (Decree No. 
245 of March 8, 1923 promulgated by the All-Russian Cen- 
tral Executive Committee and the Council of People’s 
Commissars) identifies the Museum Section as part of the 
People’s Commissariat of Education—unquestionably a 
governmental body.* 


* Plaintiff also questioned the identity and authority of the Com- 
missariat of Education, the All-Russian Central Executive Committee, 
and the Council of People’s Commissars. Should the Court have any 
doubt that these organizations were integral parts of the Soviet 
Government we refer the Court to the Constitution of the RSFSR, 
Part {{!, Chs. VII, VIII, IX (1918), and to the Constitution of the 
USSR, Part II, Chs. IV, VI, X (1923), which identify the organiza- 
tions in question and define their powers and functions. The source 
of these documents (copies of which are included in the pamphlet of 
Soviet statutory and constitutional materials being filed in conjunction 
witn this brief) is: J. Meisel and E. Kozera, Materials For The Study 
of The Soviet System, Doc. Nos. 54, 79 (2d ed. 1953). See also 
Definitions of Commissar and Commissariat, Webster’s New Inter- 


nat’! Dict. 538 (2d ed. 1967). 
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(c) Decree No. 245 further shows that, as of 1923, all ob- 
jects in museum collections were ‘‘recognized as the prop- 
erty of the State” (par. 5), i.e., nationalized. This plainly 
covers the entire Stroganoff collection—including the Di- 
derot bust. 


In addition, Decree No. 111 of the Council of People’s 
Commissars published on March 5, 1921 (See Defendants’ 
Exhibit A, p. 13) nationalized all movable property of 
citizens who had fled the Soviet Union. Thus, as the District 
Court found, the Stroganoff collection was appropriated by 
either or both of these decrees, and certainly no later than 
1923.*° 


Although plaintiff may question the legality of the seizure 
and sale of the Stroganoff collection under the Soviet de- 
cree involved here (as his brief appears to at page 11), 
the determination of that question is irrelevant to this case. 
Both the Supreme Court and this Court have specifically 
stated that, in situations such as the case at bar, courts 
should not attempt to determine the legality (according to 
the internal laws of the foreign state) of the taking of 
property. Banco Nacional de Cuba v. Sabbatino, 376 U.S. 
398, 415 n.17 (1964); Banco de Espana v. Federal Reserve 
Bank, 114 F.2d 488, 444 (2d Cir. 1940) : 


‘‘Tt should make no difference whether the foreign 
act is, under local law, partially or wholly, technically 


* Plaintiff appears to question whether he or his ancestors “‘fled”’ 
from the revolutionary Soviet Government. But the fate that befell 
many of the Russ‘an nobility (including the Czar and his family), 
the mass exodus of those nobles fortunate enough to escape with their 
lives, and the failure of plaintiff's forebears to attempt to exercise 
any dominion over their possessions inakes any supposition other than 
flight not credible. A court can take judicial notice of the historical 
situation that existed. See Underhill v. Hernandez, 168 U.S. 250 
(1897). 
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or fundamentally, illegal. ...So long as the act is the 
act of the foreign sovereign, it matters not how 
grossly the sovereign has transgressed its own laws.”’ 


(d) Defendants’ Exhibit D is an article from a 1931 issue 
of the Bulletin of the Society of the History of French Art. 
It discusses the Stroganoff collection (including the bust of 
Diderot), states that it had remained in the Stroganoff 
Palace (which had been transformed into a State museum) 
until early in 1931, and chronicles the then impending sale 
of the Strogano1. collection (which had been transported to 
Berlin for that purpose) by the Soviet Government. 


(e) Finally, Defendants’ Exhibit B is an excerpt from 
the 1931 auction sale catalogue (conceded by plaintiff to be 
genuine) which states that the sale was being heid vursuant 
to the order of the Traue Consulate of tue Seviet Govern- 
ment. 


Ip. sum, the materials presented to the District Court by 
defendants, when viewed in their totality, support de- 
fendants’ position and are inconsistent with any other 
conclusion.* They furnish ample support for Judge Bon- 
sal’s finding that the Act of State Doctrine bars plaintiff’s 
claims. The soundness of that result is underlined by a 
decision of the British Court of Appeal in a case virtually 
identical to the case at bar, Princess Paley Olga v. Weisz, 
[1929] 1 K.B. 718 (C.A.). 


There another Russian refugee novie, Princess Paley 
Olga, sought to regain certaim furnitur and art objects 
that had been sold by the Soviet Government in 1928. Her 


* This Court has previously teken judinal notice of the United 
States’ recognition of the Soviet Gove. rent. See United States v. 
Bank of New York & Trust Co., 77 F.2d 866, 868 (2d Cir. 1935), 
aff'd, 296 U.S. 463 (1936). 
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family palace, where the objects in question had been lo- 
cated, was also in the St. Petersburg area. It too came 
under the dominion of the Soviet forces and later became 
a State Museum. Relying on the United States Supreme 
Court’s decisions in Oetjen, Ricaud and Underhill, supra, 
the Court of Appeal affirmed the lowe” court’s finding that 
the same two Soviet decrees cited by Judge Bonsal eradi- 
cated any ownership claims the plaintift might otherwise 
have had. In addition, the court held + © seizure of 
the Paley Palace and iis contents—u. - +1 of itself— 
constituted an Act of State which transferr< . the property 
from the plaintiff to the State. Jd. at 726-27. 


The Soviet regime’s similar treatment of the Stroganoff 
Palace and its contents requires the same result in this case. 


B. The District Court Properly Considered 
Defendants’ Evidence 
Plaintiff’s challenge to the authenticity of defendants’ 
evidence is equally groundless. 


Defendants’ Exhibits A and E are the deposition of 
plaintiff in a related case still pending before Judge Bonsal 
(taken under oath on June 19, 1975), and his own answers 
to interrogatories propounded by defendauts in this litiga- 
tion. Plaintiff has never questioned the accuracy of the 
deposition transcript. As noted above (pp. 11-13, supra), 
plaintiff’s belated attempt to retract an admission in his 
answers to the interrogatories is transparent and should 
be disregarded (as it was by the District Court). 


Defendants’ Exhibit B consists of copies of excerpts from 
Sammlung Stroganoff, the sale catalogue prepared for the 
May, 1931 auction of the Stroganoff collection. Plaintiff has 
previously conceded the authenticity of this exhibit. (Plain- 
tiff’s brief in the District Court, p. 13.) 
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Defendants’ Exhibit C is a Russian language copy and 
an English translation of a publication entitled ‘‘The 
Stroganov Palace-Museum A Brief Guide’’. It states that 
it was printed by the Russian Academy of Sciences upon the 
instruction of the State Museum Fund. Exhibit C is thus 
self-authenticating pursuant to the provisions of Rule 902 
(5) of the Federal Rules of Evidence, which provides that 
extrizsic evidence of authenticity is not required as to 
‘‘books, pamphlets, or other publications purporting to be 
issued by public authority.” 


Defendants’ Exhibits D and F are also self-authenticat- 
ing. Exhibit D is an article contained in a 1931 edition of 
a periodical (Bulletin of the Society of the History of 
French Art); Exhibit F, a newspaper article from the 
May 13, 1931 edition of the New York Herald Tribune. 
Rule 902(6) of the Federal Rules of Evidence provides that 
extrinsic evidence of authenticity as a condition precedent 
to admissibility is not required as ‘ -o printed materials 
purporting to be newspapers or periodicals.” 


Plaintiff is most vigorous in attacking the authenticity 
of Exhibit G, a Russian language copy and an English 
translation of Decree No. 245 of the All-Russian Central 
Executive Committee and Couv-il of Feoyle’s Commissars 
dated March 8, 1923. He also disputes the authenticity of 
the decrees and constitutions from the Meisel and Kozera 
compilation of source documents (Soviet statutory and 
constitutional materials) which were cited to and presented 
to the District Court. He claims that the District Court 
failed to comply with Rule 201 of the Federal Rules of 
Fividence by judicially noticing these foreign legal ma- 
terials, the authenticity of which allegedly had not been 
established. However, proof of foreign law is governed by 
Rule 44.1 of the Federal Rules of Civil Procedure. 1 J. 


Weinstein’s Evidence §200[02] (1975). Rule 44.1 speci- 
fically provides: 


‘‘The court, in determining foreign law, may con- 
sider any relevant material or source, :ncluding testi- 
mony, whether or not submitted by a party or ad- 
missible under the Federal Rules of Evidence. The 
Court’s determ'nation shall be treated as a ruling on 
a question of law.” 


The advisory note to the 1972 Amendment to Rule 44.1 
states that ‘‘the purpose of the provision is to free the 
judge, in determining foreign law, from any restrictions 
imposed by evidence rules.” Defendants thus were not re- 
quired to establish the authenticity of documents offered in 
proof of foreign law. Plaintiff, who has at least equal 
access to Soviet statutory and constitutional materials as 
do the Wrightsmans, has never claimed that the legal 
materials presented by defendants are inaccurate. 


Tne remaining evidence which plaintiff questions are 
the affidavits of the translators of various foreign language 
materials. Plaintiff has had ample opportunity to point out 
and correct any errors in the translations of foreign ma- 
terials which defendants presented to the District Court. 
His failure to do so implicitly admits the accuracy of those 
translations. 


In sum, plaintiff’s so-called evidentiary challenge is base- 
less in the ceniext of this record and ignores the stated 
purpose of the Federal Rules of Evidence: 


‘‘These rules shall be construed to secure fairness 
in administration, elimination of unjustifiable ex- 
pense and delay, and promotion of growth and de- 
velopment of the law of evidence to the end that the 
truth may be ascertained and proceedings justly de- 
termined.” Rule 102. 
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The rules were properly construed by the District Court 
and the resulting judgment in the case at bar is entirely 
consonant with the objectives of Rule 102. 


CONCLUSION 


For the reasons stated above, the Order of the District 
Court entered May 18, 1976 granting surnmary judgment to 
the defendants should be affirmed. 


Dated: New York, New York 
October 4, 1976 


Res; 2ctfully submitted, 


Davis Potx & WarpWELL 
Attorneys for Defendants-Appellees 
Charles B. Wrightsman and 
Jayne Wrightsman 
1 Chase Manhattan Plaza 
New York, New York 10005 
Telephone: (212) 422-3400 


Of Counsel: 
T..acart WHIPPLE 
ArtTsurR F.. GoLpEN 
Betty J. PEARCE 
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Stroganof f Art 
‘Sold in Beriin 
By Soviet Order 


Tro Vandykes Bo ahi by 
Dutchman for $157,080, 
German Geis Rembrandt 


inn Living at Paris 
Threatens to Sue Buyers 


By John Elliott 


From ihe wereld Trivene # 
Coprright, 1935 Mew York Tribune Ire 
BYRLIN, Mey 12--The sale of two 
yous Vandyckas, “Nicholas Rockox 
tend “Hallheserine von Linick * fov 860,- 
4 marks (6157680) wo GoureUkker, a 
Dutch art dewier, was the sensation of 
the first day of the auction sale of the 
tamous cotitction ef Couns 
Secgejerien Atzopanad here totay 
tal realized by today’s opening ses 
sion of the salir, which te Being ron- 
diicwd by the Merlin house of Rudolph 
Lepke at tle nwaer of the Sovies Rus 
sian goverinent, exceeded } 600.000 
rasths (9380 900). which is conaidered 
amavingly gnod Im art circies here 
Tr of the Stroganof collection 
ta considerrd an 
Uonal significance and haa drawn deal- 
73 from many Kuropeaa couiisies, in- 
Gondsikker from Amsterdam 
Davie, of te Knoedier frm nm 
London. and both Seliginan anc Ku 
Stern from Waris, as well as muscum 
@irectors of Furoneen cajitala, Inciud- 
| ing Professor Martin of The Hague and 
jcountiess private cotlectore euch as 
Baron Thy wen, of Germany 
| The eccund highest price af te day 
210,000 marae (849980) paid for 
‘Christ and the Samaritan 
~ Aller Keen bidding Unis 
was Dought vy Arthur 
of the nouse of J and & 
In Hertin 
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lem was withdrawn, Two decorative 
‘ pwetures by Noucher were wiludrawn 
Wot mare theu 80,000 marks (819,040) 
| offered tor them, which was 20000 
marks (64.998) under the minimoum & | 
Goudstikier captured Crenact's hie)- 
|i peatsed “Adam and Eve" tor 47,000 
j marke (611.186), while Jacod Van Ruys- 
[decls “View over Heeriem” brought 
60 GOO meres (614,200), a8 ibe result ef 
sptiited blading. Six wall paintings by 
Hunert Robert brought altogether 151,- 
G00 make (858.080) 
| Rapiney's splendid portrait 
eae Wornnertl.” went for the compara 
\ively low price of $0,000 marts (611 - 
900) to an aiieh Buyer, while Ku 
heres ane soid for 26. 
1 Ww the Berlin art 
[firm mt Moomenreien Yan der Meers 
Biante cape” ow for 10.800 
marks (62400), and Greure’s charming 
portrait of & eniid of 
not! realized 34000 marta 
Aa & piciute to the sale Prince 
Beterga Mireganot! of Paris, wrate 
ak to tne Lepae firm protesting 
J egninat lie anetion of tne St Peter: 
Burg cotiection, as 1 ta called. 
This collection remains entuely my 
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Rever been ignored by reviewers. But 
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| and found tt by a swe inatinct. Even 
as @ physical type Mrs Austia shows | 
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| Won—Purttan at one remove | 
| Pernepe it ie impertinent to well | 
}on her personal eppesranct, but it is 
ao striking and so right that it seems! 
Uke @ Rey to her wo Mot only her 
Olive compi-sinn, abundant @ark hair 
ond dark eyce, Lut the grave archaic 
harmony ef her features, suggest the 
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ls nothing 10 her sncestry to secount | 
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